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Invitation a présenter des observations, en application de l'article 1", paragraphe 2, de la partie I du

protocole 3 de I'accord entre les Etats de I'AELE relatif a I'institution d’une Autorité de surveillance

et d'une Cour de )ustlce, concernant des questlons d’aides d’Etat relatives aux aides a finalité

régionale pour le régime d’encouragement a linvestissement en Islande et six accords
d’investissement

(2013/C 237/04)

Par décision n° 177/13/COL du 30 avril 2013 reproduite dans la langue faisant foi dans les pages qui
suivent le présent résumé, I'Autorité de surveillance AELE a ouvert la procédure prévue a larticle 1¢,
paragraphe 2, de la partie I du protocole 3 de laccord entre les Etats de 'AELE relatif a linstitution
d'une Autorité de surveillance et d’'une Cour de justice. Les autorités islandaises ont regu copie de la décision.

Par la présente, I'Autorité de surveillance AELE invite les Etats de I'AELE, les Etats membres de I'UE et les
parties intéressées a soumettre leurs observations sur la mesure en cause dans un délai d'un mois a compter
de la publication de la présente communication, a l'adresse suivante:

Autorité de surveillance AELE
Greffe

Rue Belliard 35

1040 Bruxelles

BELGIQUE

Ces observations seront communiquées aux autorités islandaises. L'identité des parties intéressées qui présen-
tent des observations peut faire I'objet d'un traitement confidentiel sur demande écrite et motivée.

RESUME
Procédure

Le 13 octobre 2010, l'autorité a approuvé un régime d’aides a I'investissement (ci-apres dénommé le «régime
d'aides»), notifié par les autorités islandaises en application de larticle 1¢, paragraphe 3, de la partie I du
protocole 3, par la décision n® 390/10/COL.

Ce régime prévoit la possibilité d’accorder des aides sous la forme de subventions directes, par I'intermédiaire
de différentes exonérations fiscales pour une durée maximale de dix ans et par la vente et la location de
terrains a des prix inférieurs a ceux du marché a des entreprises de tous les secteurs, a 'exception du secteur
financier, lors d’un investissement initial dans des zones pouvant bénéficier d'aides a finalité régionale
(dénommées «zones ¢») en Islande. Le régime arrive a échéance le 31 décembre 2013.

La base juridique du régime d’aides approuvé par I'Autorité est constituée des textes suivants:

— la loi n° 99/2010 sur les mesures d’aides aux investissements de démarrage en Islande (ci-apres la «oi»),
adoptée par le Parlement islandais le 29 juin 2010; et

— le reglement (UE) n® 985/2010 sur les mesures d'incitation en faveur des investissements de démarrage
en Islande, arrété par le ministere de lindustrie le 25 novembre 2010 (ci-aprés le «reglement»), qui
correspond a un projet de réglement présenté a I'Autorité le 27 septembre 2010. Le réglement est un
acte de droit dérivé, fondé sur la loi.

Le 30 décembre 2010, le ministere de l'industrie a arrété un nouveau réglement, a savoir le réglement (UE)

n° 1150/2010 (ci-apres le «réglement complémentaire»), modifiant le réglement, notamment pour garantir

l'effet incitatif des aides a l'investissement. Le réglement supplémentaire n'a pas été notifié a I'Autorité.

Entre 2010 et 2013, IEtat islandais a conclu une série d’accords relevant selon lui du régime daides (ci-aprés
les «six accords d'investissement»), a savoir:

1) le 30 décembre 2010 avec Becromal Islande ehf;

2) le 30 décembre 2010 avec Thorsil ehf;

3) le 17 février 2011 avec Islenska Kisilfélagio ehf;

4) le 22 septembre 2011 avec Verne Real Estate II ehf;
5) le 7 mai 2012 avec GMR Endurvinnslan ehf;

6) le 28 janvier 2013 avec Marmeti ehf.
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A la suite de discussions préalables a la notification, les autorités islandaises ont notifié a I'Autorité, le
13 décembre 2012, une série de propositions d’amendements (ci-apres les «<amendements notifiés») a lacte,
conformément a l'article 1¢, paragraphe 3, de la partie I du protocole 3.

Appréciation de la mesure

Les amendements notifiés portent sur la suppression des subventions directes, 'adoption d'une nouvelle
méthode instaurant un impdt maximal sur les sociétés pour tous les nouveaux projets relevant du régime
d’aides, I'exonération des droits de timbre et le relevement du seuil d’exonération de la taxe communale sur
les biens immobiliers et des cotisations de sécurité sociale. L’ Autorité est parvenue a la conclusion provisoire
que les amendements notifiés n'étaient pas dissociables du régime d’aides en tant que tel. En conséquence,
elle a évalué le régime daides dans son ensemble, tel que modifié. Elle a, en outre, évalué I'application du
régime et émis des doutes quant a la compatibilité avec I'accord EEE de certains éléments des six accords
d'investissement conclus par IIslande sur la base du régime d’aides modifié.

En particulier, I'Autorité a émis des doutes quant a la question de savoir si les aides octroyées dans le cadre
des accords d'investissement conclus avec Becromal, Kisilfélagio et Verne entrent dans le champ d'applica-
tion du régime d’aides tel qu'autorisé par I'Autorité et ont respecté le critére de l'effet d’incitation des aides a
l'investissement.

L’Autorité a également émis des doutes quant au fait de savoir si l'accord dinvestissement conclu avec
Marmeti entre dans le champ dapplication du régime daides, en ce qui concerne le critere de leffet
d'incitation.

L’Autorité a par ailleurs émis des doutes quant au fait de savoir si des éléments de I'accord d'investissement
conclu avec Thorsil et GMR prévoyaient 'octroi d'une aide en dehors du régime approuvé.

L’Autorité a donc émis des doutes sur la compatibilité avec I'accord EEE du régime d'aides modifié et des
aides accordées dans le cadre des six accords d'investissement.

Conclusion

Eu égard aux considérations qui précedent, I'Autorité doute que le régime modifié et les six accords
d'investissement susmentionnés soient conformes a larticle 61, paragraphe 3, de laccord EEE, a la
lumiére des exigences arrétées dans I'encadrement en matiére d'aides d’Etat a finalité régionale.

[

Compte tenu de ce qui précede, I'Autorité a décidé d’ouvrir la procédure formelle d’examen prévue
larticle 1°¢, paragraphe 2, de la partie I du protocole 3 de laccord entre les Etats de 'AELE relatif
l'institution d'une Autorité de surveillance et d'une Cour de justice en ce qui concerne le régime d’aides a
l'investissement et les amendements notifiés par les autorités islandaises, tel que modifié par le réglement
(UE) n® 1150/2010 mis en ceuvre par les autorités islandaises, et les six accords d’investissement.

%

Les parties intéressées sont invitées a présenter leurs observations dans un délai d'un mois a compter de la
publication de la présente décision au Journal officiel de 'Union européenne.

EFTA SURVEILLANCE AUTHORITY DECISION
No 177/13/COL
of 30 April 2013

to initiate the formal investigation procedure with regard to the investment incentives scheme and
certain investment agreements

(Iceland)

THE EFTA SURVEILLANCE AUTHORITY (THE AUTHORITY’),

HAVING REGARD to the Agreement on the European Economic Area (‘the EEA Agreement), in particular to
Articles 61 to 63 and Protocol 26,

HAVING REGARD to the Agreement between the EFTA States on the establishment of a Surveillance
Authority and a Court of Justice (‘the Surveillance and Court Agreement’), in particular to Article 24,

HAVING REGARD to Protocol 3 to the Surveillance and Court Agreement (Protocol 3’), in particular to
Article 1 in Part I and Article 4(3) in Part II,

HAVING REGARD to the consolidated version of the Authority’s Decision No 195/04/COL of 14 July 2004
on the implementing provisions referred to under Article 27 in Part II of Protocol 3,
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Whereas:

[. FACTS
1. Chronology of events

(1)  On 13 October 2010, the Authority approved a scheme on investment incentives (the scheme’) (1)
notified by the Icelandic authorities pursuant to Article 1(3) in Part I of Protocol 3, by Decision No
390/10/COL.

(2)  The scheme provides for the possibility of granting aid in the form of direct grants, through various
tax exemptions for up to 10 years and through the sale and lease of land below market value to
companies in all sectors except the financial sector, in connection with an initial investment in areas
eligible for regional aid (known as ‘c-regions’) in Iceland.

(3)  The scheme expires on 31 December 2013.
(4)  The legal basis for the scheme as approved by the Authority is:

(@) Act No 99/2010 on incentives for initial investments in Iceland (the Act) (%), adopted by the
Icelandic Parliament on 29 June 2010; and

(b) Regulation (EU) No 985/2010 on incentives for initial investments in Iceland (%), issued by the
Ministry of Industry on 25 November 2010 (‘the Regulation’), corresponding to a draft regulation
which was submitted to the Authority on 27 September 2010. The Regulation is a piece of
secondary legislation, based on the Act.

(5 On 30 December 2010, the Ministry of Industry issued a new regulation, Regulation (EU) No
1150/2010 (‘the Supplementary Regulation’), amending the Regulation. The Supplementary Regu-
lation was not notified to the Authority.

(6)  During the period 2010 to 2013, the Icelandic State entered into a number of agreements which it
considered to fall under the scheme. The agreements are collectively referred to herein as ‘the six
investment agreements’. They are as follows:

(@) on 30 December 2010, the Minister for Industry on behalf of the Icelandic Government entered
into an investment agreement with Becromal Iceland ehf., Becromal Properties ehf., Stokkur
Energy ehf. and Becromal SpA, with a projected investment cost of EUR 117,25 million;

(b) on 30 December 2010, the Minister for Industry on behalf of the Icelandic Government entered
into an investment agreement with Thorsil ehf., Timminco Ltd. and Stokkur Energy ehf,;

(c) on 17 February 2011, the Minister for Industry, Energy and Tourism and the Minister for Finance
on behalf of the Icelandic Government entered into an investment agreement with Islenska
Kisilfélagid ehf., Tomahawk Development 4 Islandi ehf. and GSM Enterprises LLC;

(d) on 22 September 2011, the Minister for Industry, Energy and Tourism on behalf of the Icelandic
Government entered into an investment agreement with Verne Real Estate II ehf. and Verne
Holdings Ldt., on a project with the total envisaged investment cost of USD 675 million;

(¢) on 7 May 2012, the Minister for Industry, Energy and Tourism on behalf of the Icelandic
Government entered into an investment agreement with GMR Endurvinnslan ehf;;

(f) on 28 January 2013, the Minister for Industries on behalf of the Icelandic Government entered
into an investment agreement with Marmeti ehf.

2. Procedure

(7)  Following pre-notification discussions, the Icelandic authorities notified, pursuant to Article 1(3) in
Part 1 of Protocol 3, a series of proposed amendments (the notified amendments’) to Act No
99/2010 by way of a letter dated and received on 13 December 2012 (Event No 656578).

(8) By letter submitted on 22 January 2013 (Event No 660120), the Authority requested additional
information from the Icelandic authorities. By letter received on 30 January 2013 (Event No
661235), the Icelandic authorities replied to the information request.

(1) Available at: http://www.eftasurv.int/media/state-aid/390-10-COL.pdf

() Log um ivilnanir vegna nyfjdrfestinga d Islandi, referred to in this Decision as the Act, adopted by the Parliament on
29 June 2010.

(®) Reglugerd um um ivilnanir vegna nyfjdrfestinga d Islandi, referred to in this Decision as the Regulation, issued by the
Minister for Industry on 25 November 2010.


http://www.eftasurv.int/media/state-aid/390-10-COL.pdf
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(10)

(11)

(13)

(14)

The Authority submitted a second request for information on 11 February 2013 (Event No 662250)
to which it received a reply on 5 March 2013 (Event Nos 664789-92). The Authority responded to
this letter on 20 March 2013. The Icelandic authorities submitted further information by way of a
letter received on 10 April 2013 (Event No 668635) and a meeting was held between the Icelandic
authorities and the Authority on 23 April 2013.

3. Description of the measures under preliminary examination
3.1. Background

As described above, the investment incentives scheme is established by Act No 99/2010, and
Regulation (EU) No 985/2010, on incentives for initial investments in Iceland. The Act and the
Regulation set out a mechanism for the support of initial investment in regions which, under
Decision No 378/06/COL of 6 December 2006 on the map of assisted areas and levels of aid in
Iceland, are eligible for regional aid.

The scheme was approved by the Authority by Decision No 390/10/COL on 13 October 2010,
following a notification from the Icelandic authorities dated 28 June 2010. The Authority assessed
the scheme under the Guidelines on national regional aid 2007-2013 (‘the Regional aid guide-
lines’) (4.

The aim of the scheme is to promote initial investment thereby creating jobs in the disadvantaged
regions in Iceland. Projects with projected minimum annual turnover of ISK 300 million or which
create at least 20 new direct jobs within the first two years of operation are eligible. The project shall
operate in the region for at least 10 years. Projects must be approved by the Minister for Industry,
who signs an investment agreement with each successful applicant. Approval of applications is
subject to an ex ante cost benefit calculation by the Invest in Iceland Agency. For a detailed
description of the scheme, reference is made to Section L2 of Decision No 390/10/COL of
13 October 2010.

The present decision of the Authority concerns three sets of measures taken in Iceland with regard to
the scheme: (i) the notified amendments (Section 3.2 below); (ii) the non-notified amendments
(Section 3.3); and (iii) the six investment agreements (Section 3.4).

3.2. The notified amendments to the scheme

On 30 November 2012, the Icelandic Government submitted to the Parliament a bill which proposed
a series of amendments to the existing scheme. On 13 December 2012, the Icelandic authorities
submitted a notification to the Authority of the proposed amendments. The Icelandic Parliament
adopted the bill, as Act No 25/2013, on 13 March 2013. Act No 25/2013 will only come into force
once the Authority has given a decision approving the amendments. The notified amendments are as
follows:

1. Direct grants under Article 8 of Act No 99/2010 will be abolished.

2. The maximum payable corporate income tax rate will be fixed to 18 %, instead of the applicable
rate at the time at which an agreement is signed between the Icelandic authorities and a bene-
ficiary. The statutory income tax rate was raised from 18 % to 20 % on 1 January 2011. This
means that the maximum 18 % tax rate will apply, instead of the tax rate (currently 20 %) in force
at the time at which a new agreement is signed between the Icelandic authorities and a beneficiary
for new investment projects under the scheme. The new maximum rate will apply as of the entry
into force of the notified amendment until the expiry of the scheme on 31 December 2013.

3. Stamp duties under Act No 36/1978 on documents relating to new investment projects which
will be granted aid under the scheme will be zero (instead of 0,15 %, as provided in the scheme as
approved).

4. The municipal property tax rate for new investment projects will be 50 % less than the maximum
rate stipulated in Chapter II of Act No 4/1995 (instead of the 30 % reduction as provided in the
scheme as approved).

5. The general social security charge for new investment projects will be 50 % less than the charge
stipulated in Article 2(3) of Act No 113/1990 on social security charge (instead of the 20 %
reduction as provided in the scheme as approved).

(*) Available at: http:/fwww.eftasurv.int/?1=1&showLinkID=15125&1=1


http://www.eftasurv.int/?1=1&showLinkID=15125&1=1
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(15)

(18)

The Icelandic authorities have asserted (°) that the proposed amendments will not apply to projects
subject to investment agreements which had already been entered into between the beneficiary and
the Icelandic authorities at the time at which the notified amendments enter into effect. The Icelandic
authorities have explained that the proposed amendments will expire on 31 December 2013, as will
the scheme itself.

3.3. The non-notified amendments to the scheme

During its preliminary examination, the Authority became aware that the Supplementary Regulation,
issued by the Ministry of Industry shortly after the Authority’s approval of the scheme (¢), had made a
number of changes to the scheme.

The amendments concern:
(i) the application of the incentive effect test under the scheme (Article 3(c) of the Regulation);
(ii) the maximum corporate tax applicable (Article 8(2)(1) of the Regulation); and

(ili) the date for calculating the maximum duration of the tax exemptions allowed under the scheme
(Article 20(3)(1) and (3)(2) of the Regulation).

The amended provisions (with the text added by the Supplementary Regulation underlined) read as
follows:

Article 3
Conditions for granting aid

When assessing whether to grant aid to new investment projects, according to Act No 99/2010, the
following cumulative criteria shall be fulfilled:

[..]

(c) the prospective investment project has not been started before the signing of an agreement
according to Article 20, or according to a special investment agreement prior to entry into
force of the Act, and it is demonstrated that the granting of the aid is a prerequisite for the
project to materialise in Iceland.

[..]
Article 8
Aid relating to taxes and other public fees

Regional aid under Act No 99/2010 may be granted through the reduction of taxes or other public
fees relating to the investment project in question.

A company, established for initial investment purposes, which fulfils the cumulative criteria set out in
Act No 99/2010, and in this Regulation, shall enjoy the following tax derogations:

1. The income tax rate of the company shall, for the period stipulated in Article 3, not exceed the
income tax rate in effect when the investment agreement according to Article 20 is concluded, or
according to a special investment agreement prior to entry into force of the Act

[...]
Article 20

Agreement on the granting of aid

If an applicant accepts the Minister's offer to enter into an agreement on aid, such an agreement shall
be signed between the applicant and the Minister on behalf of the national authorities, and where
applicable the local authorities, on the granting of aid for an investment project.

The duration of an agreement granting aid according to paragraph 1 shall not exceed 13 years from
the date of signature, taking into account a special investment agreement, should such an agreement
previously have been concluded concerning the project. Aid granted on the basis of Article 9 of Act
No 99/2010 shall apply for 10 years calculated from the date when the relevant tax liability occurs
or the obligation to pay the relevant charges under Article 9(2) of Act No 99/2010 is triggered,
however not exceeding 13 years from the signing of an agreement granting aid, taking into account a
special investment agreement should such an agreement previously have been concluded concerning
the project. The net present value of the estimated total State aid to be granted over the duration of

(°) Letter submitted to the Authority on 30 January 2013 (Event No 661235).

(%) As stated above, the Authority approved the scheme on 13 October 2010 and the Supplementary Regulation was
issued on 30 December 2010.
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an investment agreement shall be stipulated in the agreement. An investment agreement entered into
on the basis of Act No 99/2010 shall be published in the B-Section of the Official Gazette ().

(19) During the Authority’s preliminary examination, the Icelandic authorities provided the following

explanation regarding the non-notified amendments to the scheme:

‘The reference “or according to a special investment agreement prior to entry into force of the Act”
was added to certain provisions of Regulation (EU) No 985/2010 with Regulation (EU) No
1150/2010 from 30 December 2010. This means that the prospective investment project must
not have been initiated before the signing of an investment agreement referred to in the Regulation
or a special investment agreement, specifically related to the project in question. The reference to a
special investment agreement relates to preparation of the investment project. Nevertheless, the
project as such shall not be undertaken before the activation of the incentives referred to in
Regulation (EU) No 985/2010, as amended.’ (¥).

3.4. The six investment agreements

(20)  The Icelandic authorities have provided the Authority with copies of six investment agreements,

which were entered into during the period December 2010 to January 2013.

(21)  The six investment agreements are listed below (°):

Table 1
Date Companies Project
1 30 December 2010 | Becromal Iceland ehf., Becromal Prop- | Aluminium foil anodising plant in the

erties ehf,, Stokkur Energy ehf. and | town of Akureyri
Becromal SpA

2 30 December 2010 | Thorsil ehf,, Stokkur Energy ehf. and | Silicon  metal  production  in
Timminco Limited Porldkshofn in the municipality of
Olfus

3 17 February 2011 [slenska Kisilfélagio ehf, Tomahawk | Silicon metal production in Helguvik
Development 4 Islandi ehf. and GSM | in the municipality of Reykjanesbeer
Enterprises LLC

4 27 September 2011 | Verne Real Estate II ehf. and Verne | Data centre in the municipality of
Holdings Ltd. Reykjanesbeer

5 7 May 2012 GMR Endurvinnslan ehf. Steel recycling plant at Grundartangi in
the municipality of Hvalfjardarsveit

6 28 January 2013 Marmeti ehf. Fish factory in the town of Sandgerdi

(22)  The Authority has not been provided with copies of any agreements which are expressly labelled as

‘special investment agreements’, as referred to in the Supplementary Regulation or as described in the
reply from the Icelandic authorities quoted in paragraph 19 above.

(') In the Authority’s translation. The text in Icelandic (with the text added by the Supplementary Regulation also

underlined) is as follows: 3.gr. Skilyrdi fyrir veitingu ivilnana. Vid mat 4 pvi hvort veita eigi ivilnun vegna nyfjarfestingar
samkvemt 1ogum nr. 99/2010 skal eftirfarandi skilyroum vera fullnaegt: [...] c. ad fyrirhugad fjarfestingarverkefni sé
ekki hafid ddur en undirritadur er samningur um {vilnun skv. 20. gr. eda samkvamt sérstokum fjarfestingarsamningi
fyrir gildistoku laganna, og ad synt sé fram 4 ad veiting ivilnunar sé forsenda pess ad fjérfestingarverkefnid verdi ad
veruleika hér 4 landi [...] 8. gr. Ivilnanir tengdar skottum og opinberum gjoldum. Byggdaadstod getur samkvamt logum
nr. 99/2010 verid { formi fravika frd skottum eda opinberum gjoldum vegna viokomandi fjarfestingarverkefnis. Félag
sem stofnad er um nyfjirfestingu og uppfyllir 61l skilyrdi laga nr. 99/2010, og reglugerdar pessarar, fyrir veitingu
ivilnunar skal njota eftirfarandi skattalegra ivilnana: 1. Tekjuskattshlutfall viokomandi félags skal, { pann tima sem
kvedid er 4 um { 3. mgr., aldrei vera heerra en pad tekjuskattshlutfall sem 1 gildi er pegar samningur skv. 20. gr. eda
samkvaemt sérstokum fjarfestingarsamningi fyrir gildistoku laganna, er gerdur vid félagio. [...] 20. gr. Samningur um
veitingu ivilnunar. Fallist umsakjandi 4 bod idnadarrddherra um fvilnun skal gerdur samningur milli umsakjanda og
idnadarrddherra, fyrir hond stjornvalda og, eftir atvikum, sveitarfélaga um veitingu {vilnunar vegna vidkomandi
fjarfestingarverkefnis Samningur um veitingu {vilnunar skv. 1. mgr. skal ad hdmarki gilda { 13 dr frd undirritun
hans, a0 teknu tilliti til sérstaks fjarfestingarsamnings ef slikur samningur hefur ddur verid gerdur um verkefnio.
Ivilnun sem veitt er 4 grundvelli 9. gr. laga nr. 99/2010 skal gilda i 10 4r frd pvi a0 viokomandi skattskylda eda
gjaldskylda sem kvedid er 4 um { 2. mgr. 9. gr. laga nr. 99/2010 myndast, p6 aldrei lengur en { 13 dr frd undirritun
samnings um veitingu {vilnunar ad teknu tilliti til sérstaks fjarfestingarsamnings ef slikur samningur hefur ddur verio
gerdur um verkefnid. I samningi samkvamt pessari grein skal koma fram deetlun um samtals fjarhad ivilnunar, ndavirt,
4 gildistima samningsins. Samningur um veitingu ivilnunar, sem idnadarradherra undirritar samkveemt logum nr.
99/2010, skal birtur { B-deild Stjornartidinda.

(%) Letter submitted to the Authority on 30 January 2013 (Event No 661235).
(°) The investment agreements are available in the public domain, according to Article 21(4) of Act No 99/2010, and

they are as of 4 March 2013 available here, in English and in Icelandic: http://stjornartidindi.is/AdvertList.aspx?ID=
7F3926F3-992D-4211-903D-D4F28F1DC87A&view=2&value=ddc9274e-1111-44ac-9d52-5{fa832684fc


http://stjornartidindi.is/AdvertList.aspx?ID=7F3926F3-992D-4211-903D-D4F28F1DC87A&view=2&value=ddc9274e-1111-44ac-9d52-5ffa832684fc
http://stjornartidindi.is/AdvertList.aspx?ID=7F3926F3-992D-4211-903D-D4F28F1DC87A&view=2&value=ddc9274e-1111-44ac-9d52-5ffa832684fc
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(23)  However, two of the investment agreements listed in the table above refer to previous agreements
which were entered into by the Icelandic authorities with the same beneficiaries. These agreements
concerned the same projects. The Authority is therefore making the initial assumption that these
earlier investment agreements fall into the category of ‘special investment agreements’ and that the
references to ‘special investment agreements’ in the Supplementary Regulation in fact relates to these
earlier investment agreements. The investment agreements which make reference to earlier
agreements are to be found at No 1 and No 3 in the table above.

(24)  The first of these was concluded between the State and Becromal Iceland ehf., Becromal Properties
ehf., Stokkur Energy efh. and Becromal SpA (‘the Becromal Investment Agreement’). This agreement
refers to an investment agreement on the same project between the same parties which was entered
into on 7 July 2009 (*°). The project referred to is an investment in an aluminium foil anodising
plant to be constructed in the town of Akureyri in two steps; the first phase, EUR 66 million, by end
of March 2011 and second phase by the end of year 2014, total investment cost approximately EUR
117,25 million. The Icelandic authorities have provided some further information about the back-
ground of the Becromal Investment Agreement, including information on the earlier agreement
referred to, dated on 7 July 2009 ('1).

(25)  The third investment agreement set out in the table above, which was concluded between the State
and Islenska Kisilfélagio ehf., Tomahawk Development 4 Islandi ehf. and GSM Enterprises LLC (‘the
Kisilfélagio Investment Agreement’) likewise refers to a previous agreement, which was entered into
between the same parties, and on the same project, on 29 May 2009 (*?). The project referred to is
the construction, in two or more steps, of a silicon production plant in Helguvik in the municipality
of Reykjanesbar with the production capacity of up to 50 000 metric tonnes of metallurgical grade
silicon or equivalent (> 98 %), up to 20 000 metric tonnes of silica dust (SiO,) per year.

(26)  Lastly, although the fourth investment agreement set out in the table above, which was entered into
between the State and Verne Real Estate I ehf. and Verne Holdings Ltd. (‘the Verne Investment
Agreement) ('*), does not refer to a previous agreement, it nonetheless appears to concern the same
or a similar investment project (14) as one that was subject to a previous decision of the Authority. By
Decision No 418/10/COL of 3 November 2010 (**), the Authority opened a formal investigation
procedure on an investment agreement which was entered into on 23 October 2009 between the
State and Verne Real Estate ehf. and Verne Holdings Ltd. on a data centre project in Reykjanesbeer.
According to the Icelandic authorities, this agreement was later cancelled and the notification was
withdrawn. The matter was not pursued further by the Authority at that point (19).

(27)  The preliminary view of the Authority is that the reference to ‘special investment agreements’ in the
Supplementary Regulation may encompass these three earlier investment agreements, which were
entered into prior to the entry into force of the scheme.

(28)  For the sake of completeness, the Authority notes that the investment agreements set out at points 2,
5 and 6 in the table above do not relate to any earlier investment agreements, according to
information available to the Authority at this point in time.

(29)  The Authority has not been provided with further details of any ‘special investment agreements’
referred to in the Supplementary Regulation, apart from some information on the one referred to in
the Becromal Investment Agreement. The Authority has not received copies of these earlier
investment agreements. Furthermore, the Authority has not been provided with information on or

(%) See the Becromal Investment Agreement at sections H and I of the preamble.

(1) Letter received on 10 April 2013 (Event No 668635).

('?) See the Kisilfélagio Investment Agreement at sections N and O of the preamble.

() The Verne Investment Agreement refers to Verne Real Estate II ehf. as the ‘Company’ and Verne Holdings Ltd. as the
‘Investor’ and to both companies as the ‘Parties’. For the purposes of this Decision, the companies will both be
referred to as ‘Verne'. According to the Annual Report 2011 for Verne Holdings Ltd., Verne Holdings ehf. put in
place a new parent company for the Verne Group on 24 June 2011: Verne Holdings Ltd., being a company
incorporated in England and Wales that is tax resident in the United Kingdom. The prior parent company was
Verne Holdings ehf., domiciled in Iceland. Verne Holdings ehf. was the beneficiary according to the agreement subject
to assessment in Decision No 418/10/COL. Verne Real Estate II ehf,, established in September 2011, is a subsidiary of
Verne Holdings Ltd., which also owns the following subsidiaries: Verne Real Estate ehf., Verne Global Inc and Verne
Global Ltd., according to the Verne Group’s consolidated financial statements for the period ended on 31 December
2011. The Authority regards both Verne Real Estate II ehf. and Verne Holdings Ltd. as beneficiaries under the Verne
Investment Agreement.

(") The project will be further described in Section 11.4.3.3 below.

(**) Available at: http://www.eftasurv.int/media/decisions/418-10-COL.pdf

('%) See reference to the Icelandic authorities’ letter on 28 September 2011 in the Authority’s Decision No 261/12/COL
at paragraph 8; http://www.eftasurv.int/media/decisions/261-12-COL.pdf
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copies of any separate agreements entered into between municipalities and the beneficiaries (17),
pursuant to the provisions of the scheme allowing for exemptions from municipal property tax
and sale or lease of land below market price as provided for under the scheme ('9).

II. ASSESSMENT
1. The presence of State aid
1.1. State aid within the meaning of Article 61(1) of the EEA Agreement
(30)  Article 61(1) of the EEA Agreement reads as follows:

‘Save as otherwise provided in this Agreement, any aid granted by EC Member States, EFTA States or
through State resources in any form whatsoever which distorts or threatens to distort competition by
favouring certain undertakings or the production of certain goods shall, in so far as it affects trade
between Contracting Parties, be incompatible with the functioning of this Agreement.’

In the following, the Authority will assess whether the criteria for the existence of State aid within the
meaning of Article 61(1) of the EEA Agreement are fulfilled.

1.2. Presence of State resources

(31)  To be qualified as State aid, an advantage must be granted by the State or through State resources.
For the purposes of the State aid rules, the term ‘State’ covers also regional and local bodies (1°). A
loss of tax revenue is equivalent to consumption of State resources in the form of fiscal expenditure
and State support may be provided equally by tax provisions of a legislative, regulatory or adminis-
trative nature as through the practices of the tax authorities (2%). A reduction in the tax base or a total
or partial reduction on the amount of tax, fees or charges involves a loss of revenue and is therefore
equivalent to the consumption of State resources in the form of fiscal expenditure.

(32)  The scheme, its amendments and the six investment agreements all contain tax concessions, and thus
State resources are involved (2!).

1.3. Favouring certain undertakings or the production of certain goods

(33)  The scheme as amended by the notified and non-notified amendments is selective as only under-
takings investing in certain regions in Iceland eligible for assistance under Article 61(3)(c) of the EEA
Agreement can receive aid under the scheme. As regards the six investment agreements, the bene-
ficiaries are individual companies and therefore the measures are selective.

(34)  The definition of aid is more general than that of subsidy, because it includes not only positive
benefits, such as subsidies themselves, but also State measures which, in various forms, mitigate the
charges which are normally included in the budget of an undertaking and which thus, without being
subsidies in the strict sense of the word, are similar in character and have the same effect (22).
According to settled case law, a measure by which the public authorities grant to certain undertakings
a tax exemption which, although not involving a transfer of State resources, places those to whom
the tax exemption applies in a more favourable financial situation than other taxpayers constitutes
aid granted by the State or through State resources (23).

(35)  The Authority notes that the scheme and the six investment agreements contain a clause protecting
against future increase of the statutory rate of income tax. This guarantee against future legislative
changes in itself constitutes State aid in the Authority’s view.

(36)  The scheme as amended by the notified and non-notified measures, and the six investment agree-
ments, allow or will allow beneficiaries to be relieved of part of the costs which they would normally
have to bear themselves in their course of business.

(") Such an agreement is referred to in the Kisilfélagid Investment Agreement.

('8) Reference is made to Decision No 390/10/COL, description of the State aid granted by municipalities, see Section
1.2.5.2.6 and Section 1.2.5.3.

(1%) Case 248/84 Germany v Commission [1987] ECR 4013, paragraph 17.

(2% See paragraph 3 of the Authority’s Business Taxation Guidelines.

(*') As regards the notified amendments to the scheme described in Section 1.3.2 above, the proposed modifications
include an abolition of direct grants under Article 8 of the Act. The removal of a provision to directly grant aid
manifestly does not amount to a State aid measure in and of itself. This part of the notified measures clearly does not
need to be assessed within the present Decision.

(*2) See, in particular, Case C-143/99 Adria-Wien Pipeline and Wietersdorfer & Peggauer Zementwerke [2001] ECR 1-8365,
paragraph 38; Case C-501/00 Spain v Commission [2004] ECR 1-6717, paragraph 90; and Case C-66/02 Italy v
Commission [2005] ECR 1-10901, paragraph 77.

(*%) See to that effect Case C-387/92 Banco Exterior de Espafia [1994] ECR 1-877, paragraph 14; and Case C-222/04 Cassa
di Risparmio di Firenze and Others [2006] ECR 1-289, paragraph 132.
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(37)

(38)

(39)

(40)

(41)

(42)

(43)

(44)

Thus, the scheme as amended and the six investment agreements favour certain undertakings and the
production of certain goods within the meaning of Article 61(1) of the EEA Agreement.

1.4. Distortion of competition and effect on trade between Contracting Parties

The notified and non-notified measures and the six investment agreements will strengthen the
competitive situation of the supported undertakings in the eligible regions compared to their
actual or potential competitors in the EEA. The scheme applies to all sectors, with the exemption
of the financial sector, and therefore has a potential to distort trade within the EEA since it cannot be
excluded that in some of these sectors there is competition between the aid beneficiaries and under-
takings in the EEA.

1.5. Conclusion

The Authority notes that in its Decision No 390/10/COL it found the measures under the scheme to
fall within the definition of State aid within the meaning of Article 61(1) of the EEA Agreement. The
Authority has not been presented with new elements calling for a different assessment with respect to
the scheme at this point.

Based on the above findings, the Authority comes to the conclusion that the scheme, as amended by
the non-notified measures set out in the Supplementary Regulation and by the notified amendments,
constitutes State aid within the meaning of Article 61(1) of the EEA Agreement. The same conclusion
applies to the six investment agreements.

2. New aid procedure

All plans to amend the scheme are subject to a notification obligation pursuant to Article 1(3) in Part
I of Protocol 3 and the Authority’s Decision No 390/10/COL approving the scheme.

The Authority recalls that the notified amendments to the approved scheme consist of the following
four proposals for increasing the level of exemptions from statutory taxes for new investment
projects:

1. The maximum payable corporate income tax rate will be fixed to 18 %, instead of the applicable
tax rate (currently 20 %) at the time at which an agreement is signed between the State and a
beneficiary, as is the case under the scheme as approved.

2. Stamp duties under Act No 36/1978 on documents relating to the new investment project will be
zero, instead of 0,15 % as provided in the scheme as approved (the statutory stamp duty is 1,5 %).

3. The municipal property tax rate for such projects will be 50 % less (instead of 30 % less, as set out
in the scheme as approved) than the maximum rate stipulated in Chapter II of Act No 4/1995.

4. The general social security charge for such projects will be 50 % less (instead of 20 % less, as set
out in the scheme as approved) than is stipulated in Article 2(3) of Act No 113/1990 on social
security charge.

Under Article 1(c) in Part II of Protocol 3, ‘alterations to existing aid’ are to be regarded as new aid.
An increase in the original budget of an existing aid scheme by up to 20 %, without amending the
provisions of an aid scheme, is not considered an alteration to existing aid, according to the
Authority’s Decision No 195/04/COL on the implementing provisions under Article 27 in Part II
of Protocol 3 (‘the Implementing Decision’). The notified amendments do not merely increase the
budget of the scheme. Rather, the Icelandic authorities propose amending certain provisions for
granting aid in the form of tax exemptions while abolishing direct grants from the scheme. The
Icelandic authorities have not considered the notified alterations to fall within the criteria for the
simplified notification procedure set out in Article 4(2) of the Implementing Decision. Moreover, it is
the Authority’s view that the notified amendments cannot be classified as ‘of purely formal or
administrative nature’, as referred to in Article 4 of the Implementing Decision. Accordingly, the
notified amendments must be regarded as alterations to existing aid. Hence, the notified amendments
are classified as new aid as defined in Article 1(c) in Part II of Protocol 3.

The question then arises whether the entire scheme, or only the amendments, are to be classified as
new aid. According to established case-law, when alterations are made which are severable from the
existing aid only the alterations need to be notified, and only when the alteration affects the actual
substance of the original scheme is the latter transformed into new aid scheme (24). In the Authority’s
preliminary view, the proposals to: (i) introduce a new method for granting maximum corporate tax,
which would, in the current situation reduce the tax rate for all new projects instead of guaranteeing

(*% See joined Cases T-195/01 and T-207/01 Government of Gibraltar v Commission [2002] ECR 1I-2309, paragraphs 109
and 111.
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a current maximum tax rate; (i) eliminate stamp duties for all new projects instead of only reducing
them; (iii) increase the level of municipal tax discount from 30 % to 50 %; and (iv) increase the level
of general social security charge from 20 % to 50 % are alterations that change basic features of the
scheme and they are not severable from the scheme itself. They will apply to all aid granted to new
projects under the scheme. Moreover, these are not merely additions to the scheme, which add (e.g.)
categories of companies or operations, but rather, alterations that affect the whole scheme.

(45)  The amendment under point (i) in itself changes the nature and the intrinsic functioning of the
provision on corporate tax rate from being a pure guarantee against future increases in corporate tax
rate into fixing a maximum rate below the rate at any given point, when a beneficiary enters into an
agreement. This new arrangement would apply to all new projects which would be granted aid under
the scheme in the future.

(46)  Furthermore, the elimination of stamp duties in their entirety under point (ii) and the increase in
discounts under points (iii) and (iv) are large in volume and they increase the discounts considerably.
Under these circumstances, it is the Authority’s preliminary view that the alterations to the scheme
cannot be classified as being severable from the initial scheme. In other words, the alterations affect
the entire scheme, such that the whole scheme must be regarded as new aid, which may not be
implemented prior to a new approval. According to established case-law, the entire scheme thus
becomes new aid (¥).

(47)  The Authority moreover recalls that the non-notified amendments set out in the Supplementary
Regulation concern: (i) the application of the incentive effect test under the scheme; (i) the maximum
corporate tax rate applicable; and (iii) the date for calculating the maximum duration of the tax
exemptions allowed under the scheme.

(48)  These amendments to the scheme are in the Authority’s preliminary view subject to a notification
obligation pursuant to Article 1(3) in Part I of Protocol 3.

(49) In its ruling in the Heineken Brouwerijen Case (*°), the Court stated:

‘Where a plan has been notified and the Commission has not raised any objections to it, but the
Member State concerned has made alterations of which the Commission has not been informed, the
provision precludes the putting into effect of the aid programme in its entirety. The position may be
different only where the alteration in question is in actual fact a separate aid measure which should
be assessed separately and which is therefore not such as to influence the assessment which the
Commission has already made of the initial plan.’

(50)  The Authority takes the preliminary view that the non-notified amendments to the scheme, made
only shortly after its approval, influence the assessment which the Authority has already made of the
scheme, in particular as regards the application of the incentive effect test, which is a central element
in assessing the compatibility of national regional aid with Article 61(1) EEA. Therefore, the
Authority takes the preliminary view that the whole scheme, as amended, constitutes new aid
according to Article 1 in Part II of Protocol 3.

(51) Insofar as one or more of the six investment agreements are concluded outside the scope of the
initial scheme as approved by the Authority, they likewise constitute new aid, according to estab-
lished case-law (¥).

3. Procedural requirements

(52)  Pursuant to Article 1(3) in Part I of Protocol 3, ‘the EFTA Surveillance Authority shall be informed, in
sufficient time to enable it to submit its comments, of any plans to grant or alter aid (...). The State
concerned shall not put its proposed measures into effect until the procedure has resulted in a final
decision’.

(53)  The Icelandic authorities submitted a notification of the amendments to the scheme contained in the
bill of law amending the Act with a letter dated and received on 13 December 2012 (Event
No 656578). The bill was put forward to the Parliament prior to the notification. According to
the information currently available to the Authority, the bill was adopted by the Parliament on
13 March 2013 as Act No 25/2013. However, the under Article 3 therein, the Act will only
become effective once the Authority has approved the amendments. The Authority therefore
concludes that the Icelandic authorities have respected their obligations under Article 1(3) in Part
I of Protocol 3 as regards the notified amendments proposed.

(*) Joined Cases T-195/01 and T-207/01 Government of Gibraltar v Commission [2002] ECR 1I-2309, paragraphs 109 and

111. See also Joined Cases 91 and 127/83 Heineken Brouwerijen [1984] ECR 3435, paragraph 21.

(%6) Joined Cases 91 and 127/83 Heineken Brouwerijen [1984] ECR 3435, paragraph 21.

(¥) See Case E-14/10 Konkurrenten.no v EFTA Surveillance Authority, paragraph 87, Report of the EFTA Court [2011],
p. 268.
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(54)

(55)

(58)

(59)

(60)

(62)

The Icelandic authorities did not notify the Supplementary Regulation to the Authority. The
Authority therefore concludes that the Icelandic authorities have not respected their obligations
pursuant to Article 1(3) in Part I of Protocol 3 as regards the amendments put into effect by
Regulation (EU) No 1150/2010.

The Icelandic authorities did not notify the six investment agreements entered into after the approval
of the scheme. Insofar as the investment agreements, or elements thereof, entail State aid granted
outside the scope of the approved scheme and/or were subject to individual notification requirements
under Section 4.3 of the Regional aid guidelines, the Authority therefore concludes that the Icelandic
authorities have not respected their obligations pursuant to Article 1(3) in Part I of Protocol 3.

4. Compatibility of the aid
4.1. Introduction

Article 61(3)(c) EEA concerns, inter alia, aid to facilitate the development of certain disadvantaged
areas, known as national regional aid.

National regional aid is designed to assist the development of the most disadvantaged regions by
supporting investment and job creation. The Authority has issued guidelines on the application of the
derogation (the Regional aid guidelines), which are in force for the period 2007 to 2013. For Iceland,
the Authority has approved a map for regions eligible for such aid, in Decision No 378/06/COL of
6 December 2006 on the map of assisted areas and levels of aid in Iceland.

The Authority notes that the areas which are eligible for aid under the scheme and the individual
projects which were subject to the six Investment Agreements are in areas that are eligible for
regional investment aid based on the Authority’s Decision No 378/06/COL.

4.2. The scheme as amended

The Authority recalls that the notified amendments to the scheme as approved by the Authority in its
Decision No 390/10/COL are contained in the following four proposals for increasing the level of
exemptions from statutory taxes for new investment projects which will be granted under the scheme
following the entry into effect of the proposed amendments:

1. The maximum payable corporate income tax rate will be fixed to 18 %, instead of the applicable
tax rate (currently 20 %) at the time at which an agreement is signed between the State and a
beneficiary, as is the case under the scheme as approved.

2. Stamp duties under Act No 36/1978 on documents relating to the new investment project will be
zero, instead of 0,15 % as provided in the scheme as approved.

3. The municipal property tax rate for such projects will be 50 % less (instead of 30 % less, as set out
in the scheme as approved) than the maximum rate stipulated in Chapter II of Act No 4/1995.

4. The general social security charge for such projects will be 50 % less (instead of 20 % less, as set
out in the scheme as approved) than is stipulated in Article 2(3) of Act No 113/1990 on social
security charge.

During the preliminary examination, the Authority became aware of further amendments and of the
application of the scheme, which give rise to doubts as to whether the scheme has sufficiently clear
criteria, inter alia, for the incentive effect to be verified, as applied by the Icelandic authorities. In
order to review this, the Authority has examined the application of the scheme during the period
from when it came into force in 2010 to date. In this respect the Authority has been provided with
the six investment agreements entered into — in the Icelandic authorities’ view — on the basis of the
scheme (28).

4.2.1. The application of the scheme

First, the Authority notes that the Becromal Investment Agreement and the Kisilfélagid Investment
Agreement both contain a reference to previous agreements on the same projects, referred to as ‘a
preliminary step’. The Becromal Investment Agreement and the Kisilfélagio Investment Agreement are
considered by their parties to be ‘a follow up and completion of previous investment agreement’. This
appears to be facilitated by the amendments to the scheme made by the Supplementary Agreement.

It is the Authority’s preliminary view that this application of the amended scheme indicates that the
conditions under the scheme as regards the application of the incentive effect test are not sufficiently
limited or strict, as regards the condition that the prospective investment project is not to have
started prior to the signing of an agreement under the scheme. The Authority recalls that the

(*%) The six investment agreements will be examined in more detail in Section 4.3 below.
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(64)

(65)

(66)

(67)

(68)

(69)

(70)

Icelandic authorities are under the obligation to ensure that construction work had not started prior
to entering into agreements under the scheme and this obligation was a clear precondition for the its
approval of the scheme by Decision No 390/10/COL. The Authority recalls its reference to the
significance of the incentive effect requirements under paragraph 30 of the Regional aid guidelines,
set out at Section 11.3.6 of Decision No 390/10/COL.

Second, the scheme contains an obligation to include in the Investment Agreements an estimate of
the net present value of the total State aid to be granted to a project over the duration of the scheme,
and to establish the eligible costs and the overall ceiling of the aid.

The obligation to make a reference to the net present value of the aid granted in the agreements
entered into on the basis of the scheme is codified in Article 20(4) of the Regulation. However, the
estimated net present value of the aid is not referred to in any of the six Investment Agreements. In
this respect, the application of the scheme appears not to be entirely consistent with the scheme as
set out in the Regulation and approved by the Authority.

Further, only two of the six investment agreements refer to the total investment costs of the
respective projects (the Becromal Investment Agreement and the Verne Investment Agreement).
The Authority recalls that the scheme provides for aid in the form of tax concessions, which only
qualifies as investment aid on the basis set out in detail in Decision No 390/10/COL at Section II.3.3.
An essential element for aid in the form of tax concessions to be regarded as investment aid is an
overall ceiling expressed as a percentage of the eligible investment costs in a specific project.

The Authority’s preliminary view is that the lack of a clear statement of the eligible investment costs,
the lack of a reference to the estimate of the discounted value of the aid, and the lack of a statement
as to the overall ceiling in the investment agreements, indicate that the scheme being applied in a
way that is insufficiently transparent. The Authority therefore has doubts as to whether the scheme
contains sufficiently clear provisions to ensure the necessary transparency and documentation with
regard to the maximum aid amounts.

Third, the examples mentioned above give rise to doubt as to whether the cost-benefit analysis
calculation which forms part of the scheme — a mechanism designed to ensuring the necessity
and proportionality of the aid to be established ex ante — is sufficiently described, regulated and
applied under the scheme. The cost-benefit analysis was a precondition for the approval of the
scheme, see Section I1.3.6 of Decision No 390/10/COL.

Fourth, in their submission to the Authority during the preliminary examination of the notified
amendments to the scheme, the Icelandic authorities asserted that the amendments will not have
any retroactive effects on investment agreements already concluded before the entering into force of
the amendments. They have asserted that all the proposed amendments will apply only to new
agreements entered into after the proposed amendments enter into force. Moreover, they have
stated that beneficiaries under existing agreements under the scheme will not benefit from the
amended scheme. Further, the Icelandic authorities have stated that investment projects that have
already been approved under the scheme will not be eligible under the amended scheme.

In the Authority’s preliminary view, the assertions above appear to be in contradiction with the
explicit provisions of some of the investment agreements set out above. It is expressly stated in the
Kisilfélagio Investment Agreement, the Verne Investment Agreement, the GMR Investment Agreement
and the Marmeti Investment Agreement that the beneficiaries have an unconditional right to claim
that they will benefit from any amendments to the scheme which would be more favourable for
them than the current arrangements. The scheme, as approved, classifies the aid granted as
investment aid, on the basis set out above in paragraph 65. An unconditional contractual obligation
to grant further aid in the future, in case of an amended scheme, appears not to be compatible with
these conditions. It is the Authority’s preliminary view that this application of the scheme is not
consistent with the scheme as approved. The Authority has doubts as to whether the provisions and
mechanisms under the scheme are sufficiently clear to ensure that the aid is sufficiently limited and
proportionate to ensure the regional aid objectives, and is not instead pure operating aid.

Fifth, the Becromal Investment Agreement and the Thorsil Investment Agreement contain a clause on
the possibility of an extension of the aid period beyond the maximum duration provided for in the
scheme. The duration of the aid measures is fixed in the scheme. Grants of aid in the form of tax
measures qualify as investment aid on the condition that these measures are limited in time. The
Authority’s preliminary view is that the application of the scheme appears to be contrary to the
nature of the investment aid which was approved by the Authority. The Authority has doubts as to
whether the provisions and mechanisms under the scheme are sufficiently clear to ensure that the aid
is necessary and sufficiently proportionate to ensure the regional aid objectives and is not pure
operating aid.
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(71)

(72)

(73)

(74)

(75)

(76)

(78)

4.2.2. The non-notified amendments to the scheme

As described in Section 1.3.3 above, the Supplementary Regulation, issued on 30 December 2010,
alters Article 3(c), Article 8(2)(1) and Article 20(3)(1) and (3)(2) of the Regulation. These provisions
concern:

(i) the application of the incentive effect test under the scheme as approved by the Authority
(Article 3(c));

(ii) the rules on maximum corporate tax applicable (Article 8(2)(1)); and

(iii) the date for calculating the maximum duration of the tax exemptions allowed under the scheme
(Article 20(3)(1) and (3)(2)).

The Supplementary Agreement was not notified to the Authority. In light of the conclusions above as
regards the notified amendments and the six investment agreements, the Authority takes the view
that the alterations of the scheme made under the Supplementary Agreement shortly after the
approval of the scheme in 2010 must be examined by the Authority.

The Authority recalls that it stated in Decision No 390/10/COL that:

‘The scheme excludes the award of aid to projects which have started before an agreement with the
Icelandic authorities is entered into, according to Article 21 of the Incentives Act.” (*%).

Furthermore, the Authority referred in that Decision to the assertions made by the Icelandic
authorities regarding the incentive effect of the scheme, as follows:

‘Moreover, no aid will be granted under the scheme to projects on which work has started before the
signing of an agreement on the granting of aid between the State and the beneficiary. The Icelandic
authorities have confirmed that the scheme excludes the award of aid to projects which have started
before publication of the final text of the scheme in line with paragraph 93 in fine of the Regional
aid guidelines’ ().

The Authority’s preliminary view is that the Supplementary Regulation has adversely affected the
incentive effect requirement set out in the original scheme. The amended wording of Article 3(c) of
the Regulation states that aid may be granted also to a project which has started after a special
investment agreement prior to entry into force of the Regulation. The Authority takes the preliminary
view that this amendment considerably widens the scope of the scheme beyond that which was
approved by the Authority’s decision.

Moreover, the Authority takes the preliminary view that the amendment to Article 3(c) of the
Regulation means that the conditions under which aid is to be granted may in this respect no
longer be consistent with the Regional aid guidelines. Indeed, paragraph 30 of the Regional aid
guidelines states:

It is important to ensure that regional aid produces a real incentive effect to undertake investments
which would not otherwise be made in the assisted areas. Therefore aid may only be granted under
aid schemes if the beneficiary has submitted an application for aid and the authority responsible for
administering the scheme has subsequently confirmed in writing that, subject to detailed verification,
the project in principle meets the conditions of eligibility laid down by the scheme before the start of
work on the project”

The requirements and method for verifying the existence of an incentive effect of aid, as prescribed
by the Regional aid guidelines, were a precondition for the Authority’s approval of the scheme by
Decision No 390/10/COL. Contrary to the assertion made by the Icelandic authorities, referred to in
Decision No 390/10/COL, the scheme as subsequently amended by the Supplementary Regulation
appears to allow for aid to be granted to projects which were started before the scheme entered into
force. Consequently, the Authority has doubts as to whether the requirement of an incentive effect of
aid granted under the scheme as amended by the Supplementary Regulation is fulfilled.

It is the Authority’s preliminary view that, under the Regulation as amended by the Supplementary
Regulation, aid might have been granted not only to projects upon which work had started prior to
the conclusion of an agreement under the scheme, but indeed also prior to the entry into force of the
scheme as such. The Authority’s preliminary view is reinforced by the fact that two of the six
investment agreements (the Becromal investment agreement and the Kisilfélagid Investment
Agreement) indeed have an explicit reference to earlier individual agreements signed in 2009 on
what appear to be the same projects. These projects appear to have been started prior to the starting
of the scheme in 2010. In addition, the Verne Investment Agreement likewise appears to be related
to a prior agreement, entered into in 2009, on the same or a similar project to one which that had
already been started in 2008.

(*%) Decision No 390/10/COL, p. 6.

(%% Idem, p. 16.
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(79)

(80)

(83)

(84)

(85)

(86)

(87)

(88)

(90)

(01)

92)

The Authority cannot exclude that the conditions for granting aid, as specified in the scheme
following the insertion of new text (‘or according to a special investment agreement prior to
entry into force of the Act) into Article 3 of the Regulation, allow for a grant of aid which
would be considered incompatible with the EEA Agreement, as aid may be granted for a project
upon which work has started prior to the conclusion of an agreement.

The alteration which the Supplementary Regulation made to Article 8 of the Regulation alters the
reference rate for corporate income tax which can be guaranteed to a beneficiary as a maximum tax
rate. Under the amended version of the article, the reference rate in case of a ‘special investment
agreement’ is (alternatively) the corporate tax rate in effect at a point in time prior to the entry into
force of the scheme. Under the original version of the article, the reference rate would exclusively
have been the tax rate at the time at which an investment agreement was signed under the scheme.

The Authority considers that the Supplementary Regulation appears to allow for a retroactive
application of the scheme, insofar as the amended provisions of Article 8 allow for an application
of the corporate tax rate applicable before the start of the scheme. In view of the amendments to
Article 3 of the Regulation, which allow for a grant of aid to be made on the basis of agreements
which were entered into prior to the entry into force of the scheme, the Authority has doubts as to
whether the amended version of Article 8, in conjunction with the amended version of Article 3, can
properly be considered to be compatible with the EEA Agreement.

The amendments made to Article 20 of the Regulation appear to provide for a maximum duration of
the tax exemptions which dates from the signature of an agreement prior to the entry into force of
the scheme in 2010.

The Authority has not yet been provided with sufficient information to allow it to verify whether the
alterations, seen in relation to the alterations to Articles 3 and 8 of the Regulation discussed above,
could be considered to be compatible with the EEA Agreement.

On this basis, the Authority has doubts as to whether the scheme, as amended by the Supplementary
Regulation, can be regarded compatible with the State aid provisions of the EEA Agreement.

The Authority likewise has doubts as to whether the scheme as amended by Act No 25/2013 will be
capable of being found to be compatible with the EEA Agreement.

The Authority is under a duty to carry out all requisite consultations and, therefore, to initiate the
procedure under Article 4(4) in Part II of Protocol 3, if its initial investigation does not enable the
Authority to overcome all the difficulties involved in determining whether the aid is compatible with
the functioning of the EEA Agreement.

In the light of this duty, and the doubts expressed above as regards the necessary clarity and
limitation provided for under the scheme and its application to date, the Authority cannot
approve the notified amendments without further investigation.

4.3. The six investment agreements

As a preliminary point the Authority observes that aid granted under an approved scheme would in
principle constitute existing aid. However, as set out above, any aid granted outside the scope of the
approved scheme would be new aid. The Authority takes the preliminary view that aid granted on
the basis of the non-notified amendments to the scheme is granted outside the scope of the approved
scheme. Such aid could have been granted on the basis of investment agreements entered into prior
to the entry into force of the scheme, with such earlier investment agreements later being brought
within the scheme on the basis of the provisions of the Supplementary Regulation.

The Authority accordingly sets out below a preliminary examination of the Becromal, the Kisilfélagio
and the Verne investment agreements, which appear to be related to earlier investment agreements,
entered into prior to the entry into force of the scheme.

Moreover, the Authority cannot at this point exclude the possibility that aid granted under the
Thorsil, GMR and Marmeti investment agreements, which are not related to any earlier investment
agreements, went beyond the limitations set out in the scheme as approved.

Therefore, the Authority will examine all six investment agreements which the Icelandic authorities
have made available under the preliminary examination in the present case. They all refer to the
scheme as the basis for the tax exemptions they contain.

The Authority will first address the three investment agreements, discussed in Section 1.3.4 above,
which appear to be related to a previous investment agreement: the Becromal, the Kisilfélagio and the
Verne investment agreements.
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4.3.1. The Becromal Investment Agreement
43.1.1. Link to an earlier investment agreement and the incentive effect

The Becromal Investment Agreement was signed on 30 December 2010. Sections D, H and I of the
preamble to the Becromal Investment Agreement read as follows:

‘The Investors have, from the year 2007, been taking the necessary preliminary and preparatory steps
towards the establishment of the Plant in the township of Akureyri, which production will be
marketed towards non-Icelandic international clients using electric power for its operations,
supplied in first instance by Landsvirkjun on a long-term basis, propelling, by the end of March
2011, 60 specially designed machines with the estimated investment in the 1st phase being EUR 66
million, and with the expected expansion of the Plant’s capacity (the 2nd phase), by the year end
2014, with the total investment expected to be approximately EUR 117,25 million (hereinafter
referred to as the “Project”).

On 7 July 2009, the Parties signed and Investment relating to the Project, covering an exemption of
Becromal and the Investors from restrictions set forth in Rules No 1130/2008 on Foreign Exchange.
The Investment Agreement, dated 7 July 2009, also contains a commitment to enter into a complete
Investment Agreement, “similar to the Investment agreements the Government has previously
concluded in relation to other large-scale power intensive investment projects in Iceland”. In this
respect the Investment Agreement signed on 7 July 2009 was regarded as “a preliminary step towards
the conclusion of a more comprehensive investment agreement between the Parties.”

This Investment Agreement is therefore a follow up and completion of the previous Investment
Agreement dated 7 July 2009. This Investment Agreement has legal validity on the basis of Act No
99/2010, on incentives for initial incentive on Iceland, which came into force in 2010, and
subsequent secondary legislation.’

The text cited appears to be linked to the alterations of the scheme by the Supplementary Regulation,
which was issued on the same day as the signing of the Becromal Investment Agreement (on
30 December 2010). The Authority takes the preliminary view that Supplementary Regulation
may have enabled a retroactive application of the scheme. From the information submitted by the
Icelandic authorities the Authority understands that the Supplementary Regulation was designed so as
to enable the previous investment agreement, entered into with Becromal on 7 July 2009, to be
covered by the scheme (*).

The scheme, as approved, allows for no granting of aid to projects under agreements entered into
prior to the entry into force of the scheme. On the basis of the information available, the Authority
has doubts as to whether the Becromal Investment Agreement is entered into on the basis of the
approved scheme.

Furthermore, the Authority has doubts as to whether the link drawn in the Becromal Investment
Agreement to a previous (special) investment agreement on the same project is compatible with the
conditions set out in the Regional aid guidelines on the so-called incentive effect of investment aid.

The facts of the present case appear to indicate that at the date on which the Becromal Investment
Agreement was signed, work on the project to which aid was granted may have been already started.
Indeed, it appears that this work started even before the signing of the earlier agreement on 7 July
2009 (32).

The rules on incentive effect are stated in paragraph 30 of the Regional aid guidelines:

Tt is important to ensure that regional aid produces real incentive effect to undertake investments
which would not otherwise be made in the assisted areas. Therefore, aid may only be granted under
aid scheme if the beneficiary has submitted an application for aid and the authority responsible for
has submitted an application for aid and the authority responsible for administering the scheme has
subsequently confirmed in writing that, subject to detailed verification, the project in principle meets
the conditions of eligibility laid down by the scheme before the start of work on the project. An
express reference to both conditions must also be included in all aid schemes. In the case of ad hoc
aid, the competent authority must have issued a letter of intent, conditional on the Authority’s
approval of the measure, to award aid before work starts on the project. If work begins before
the conditions laid down in this paragraph are fulfilled, the whole project will not be eligible for aid.’

Letter from the Iceland authorities, received on 10 April 2013 (Event No 668635).

According to information on the company’s website, production started in the Becromal plant in Iceland in 2009,
see: http:/[www.becromal.eu/history.php and http:/[www.becromal-.euficeland_projects.php

According to a news article in Morgunbladid on 24 July 2008, the construction works had already started on the
plant in 2008, see: http://www.mbl.is/-greinasafn/grein/1231137|


http://www.becromal.eu/history.php
http://www.becromal-.eu/iceland_projects.php
http://www.mbl.is/-greinasafn/grein/1231137/

15.8.2013

Journal officiel de 'Union européenne

C 23719

(99)

(100)

(101)

(102)

(103)

(104)

(105)

(106)

(107)

(108)

The Regional aid guidelines defines the term ‘start of work’ as ‘start of construction work or first firm
commitment to order equipment, excluding preliminary feasibility studies’ (*3).

In line with the decision-making practices of the European Commission and the Authority, a letter of
intent within the meaning of the Regional aid guidelines can be described as a ‘document that may be
considered as explicitly granting aid to [the company] for the investment’ (*4).

The aim of paragraph 30 of the Regional aid guidelines is to make it possible for the Authority to
ascertain the existence of incentive effect of investment aid without unduly delaying the investment
by carrying out a full analysis of the economic circumstances of the recipient’s investment deci-
sion (*%). Thus, as confirmed by the General Court in the Kronoply judgement, the Authority may base
its assessment of the incentive effect by reference to a circumstance of a chronological nature (39).

As referred to above, work appears to have started on the Becromal project already in 2008. The
Authority has not been provided with information which enables it to verify whether the Icelandic
authorities had committed to grant aid to the project before start of work.

The Authority accordingly has doubts as to whether the incentive effect condition is satisfied as
regards the Becromal Investment Agreement.

43.1.2. Retroactive effect of maximum income tax

Article 15.1 of the Becromal Investment Agreement reads:

‘This Agreement shall become effective on the date of signature by the Parties. However, Article 7.1
of the Agreement shall become effective as of 7 July 2009.

Further, Article 7.1 reads:

‘Notwithstanding eventual changes in Act No 90/2003 on income tax, as amended, the Companies
shall pay an income tax rate of 15 % with the following special provisions [...].

At the time of signature of the Becromal Investment Agreement the general corporate tax rate in
Iceland was 18 % (*7). According to the scheme as approved by the Authority, the applicable tax rate
at the time of signing an investment agreement was the tax rate that could be guaranteed to the
beneficiary. By fixing the maximum tax rate (15 %) as that which was applicable at a point in time
prior to the entry into force of the scheme, the aid granted under the Becromal Investment
Agreement was granted on terms which were more favourable than those set out in the approved
scheme. The Authority takes the preliminary view that the Becromal Investment Agreement fell in
this respect outside the scope of the approved scheme.

4.3.1.3. The investment costs and aid ceiling

The Authority has consistently considered that fiscal aid granted to provide an incentive for firms to
embark on certain specific projects (investment in particular) and which is limited in its intensity with
respect to the costs of carrying out the project is no different from a subsidy and may be treated in
the same manner. Nevertheless, such aid schemes must lay down rules which are sufficiently trans-
parent to enable the benefit conferred to be quantified (39).

The Authority consequently considers that for aid such as the tax measures granted under the scheme
and in the Becromal Investment Agreement to be characterised as investment aid: (i) it

(*3) See the Regional aid guidelines, footnote 32.

(**) Case N 357/2008 Fri-El Acerra S.r.l. (Italy), paragraph 40. See also Commission Decision of 15 September 2010,
C 8/2009 Fri-El Acerra, and the Authority’s Decision No 418/10/COL at Section II.3.1.

(*%) See Case T-162/06 Kronoply v. Commission [2009] ECR II-1, paragraph 81: ‘As stated in recital 30 of the Decision, the
aim of applying the criterion set out in point 4.2 of the Guidelines is to ascertain the existence of incentive effect
without unduly delaying the investment by carrying out a full analysis of the economic circumstances of the
recipient’s investment decision, which might prove very difficult or time-consuming. The latter concern explains
why the finding that the aid application was made before the start of the investment project is enough in itself,
according to the Commission, to raise the presumption that an incentive effect exists.

(36

=

See Case T-162/06 Kronoply v. Commission [2009] ECR II-1, paragraph 80: ‘It should be observed that that provision

refers to a circumstance of a chronological nature and therefore points to an examination ratione temporis, which is
perfectly suitable for determining whether an incentive effect exists. That examination must be made by reference to
the decision to invest taken by the undertaking concerned, which marks the beginning of the dynamic process that
an operating investment such as that undertaken by Kronoply necessarily constitutes.’

(37

N

The Authority notes that the rate of corporate income tax have been increasing in Iceland from 2008 and 2009,

when it was 15 %, while it had been 18 % in 2002-2007. The tax rate was raised again to 18 % on 1 January 2010
and to 20 % on 1 January 2011.

(*%) See the Authority’s Direct business taxation guidelines at 4(3), also referred to in the Authority’s Decision No
390/10/COL.
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must be linked to the carrying-out of specific project(s); (i) it must be based on an amount invested
in the region; (iii) it must be possible to quantify the aid (assess the precise volume); and (iv) there
must be a ceiling expressed as a percentage of the amount invested in the region (*°).

The Becromal Investment Agreement refers to EUR 117,25 million as the total investment cost.
However, it is not clear whether this is regarded as the eligible investment costs under the scheme.
Moreover, the agreement does not refer to aid intensities or a fixed aid ceiling. Neither does the
agreement appear to provide for a mechanism for quantifying the aid.

Furthermore, the Authority observes that the Becromal Investment Agreement’s preamble refers to
the investment project as to be constructed in two phases, where the second phase would expand the
production capacity of the plant. The first phase, approximately EUR 66 million in investment,
appears to have been expected to be operational by the end of March 2011 while the total
investment costs are envisaged at EUR 117,25 million by end of year 2014. Thus, it appears that
the second phase (the expansion) would almost double the initial investment by end of 2014.
However, the agreement does not contain any explicit commitment on behalf of the company to
complete the construction of the second phase (or the whole project). Moreover, the agreement does
not contain any explicit obligation as to the time limits for the construction. Since the first phase,
according to information presently available to the Authority, appears to (have) become operational
irrespective of whether the subsequent phase (the expansion) is eventually constructed, the
Authority’s understanding is that the situation could arise in which Becromal could decide not to
carry out the construction work required under the second phase of the envisaged project. This
would entail considerably lower investment costs (EUR 66 million instead of EUR 117,5 million).
The Authority accordingly takes the preliminary view that a question mark remains over whether the
agreement ensures that a mechanism will be put in place to guarantee whether and how the
applicable aid intensities under the Regional aid guidelines would be ensured in this case.

In the light of the above, the Authority has doubts as to whether the Becromal Investment
Agreement complies with the conditions set out in Decision No 390/10/COL, since the agreement
does not demonstrate that the rules on eligible expenses under the Regional aid guidelines are
ensured when fixing the eligible investment costs; there is no explicit obligation to carry out the
second phase of the project, the aid appears not to have been quantified and there is no aid ceiling
expressed in the agreement.

43.1.4. The possibility for an extended period of tax exemptions —
Operating aid

Article 15.3 of the Becromal Investment Agreement reads:

‘During the 13 years following the date of this Agreement, the Parties shall have concluded
discussions regarding a possible extension of this Agreement for a period of a further 13 years
following the date of expiration set forth in Article 15.2, on mutually agreeable terms.’

This provision opens up the possibility of negotiations regarding an extension of the tax derogations
which are provided for in the agreement beyond the time limit set out in the scheme — that is, 13
years as of the signature of the agreements and 10 years from the date at which the obligation to pay
tax is triggered. Such a provision is outside the scope of the scheme as approved. Moreover, it is the
Authority’s preliminary view that such a provision would be incompatible with the EEA Agreement,
as it is not linked to an initial investment, but instead reduces the costs which Becromal would
normally have to bear in the course of pursuing its day-to-day business activities and is consequently
to be classified as operating aid.

The Authority notes that the tax derogations do not appear to comply with the conditions for
granting operating aid set out in Chapter 5 of the Regional aid guidelines. In particular, the
measures are not granted in respect of a predefined set of eligible expenditures or costs, as is
stipulated in paragraph 66 of the Regional aid guidelines. The Authority’s preliminary view is that
operating aid to Becromal would not be compatible under Article 61(3)(c) of the EEA Agreement and
the Regional aid guidelines.

43.1.5. Credit balance against future tax

The Becromal Investment Agreement contains the following clause at Article 7.6:

‘The aggregate amount of income tax levied on and paid by the Companies from 7 July 2009 to the
date of signature of this Agreement shall constitute a credit balance which shall be set off against
income tax which the Companies become liable to pay from the date of signature of this Agreement
and during the remainder of the Contract Period.

(*%) See Decision No 390/10/COL, Section IL.3.3.
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In the Authority’s preliminary view, the clause provides for a retroactive grant of aid. Such a grant
would fall outside the scope of the scheme, and would be incompatible with the EEA Agreement, for
the same reasons set out above in Section 4.3.1.1.

43.1.6. Large investment project and individual notification obligation

In instances where the level of aid from all sources is above certain thresholds provided for under
paragraph 53 of the Regional aid guidelines, an individual notification obligation applies. The total
investment costs of the Becromal project appear to equate to EUR 117,25 million. The project
therefore appears to qualify as a large investment project under Section 4.3 of the Regional aid
guidelines (4*). The Authority has not been provided with information with regard to the aid inten-
sities, and therefore is not in a position to exclude the possibility that an individual notification
obligation should apply to the Becromal Investment Agreement under paragraph 53 of those Guide-
lines. As regards the conditions for the detailed verification obligation set out in the Authority’s
Guidelines on criteria for an in-depth assessment of regional aid to large investment projects (*!) (‘the
LIP Guidelines’), the Authority notes that the Icelandic authorities bear the burden of proof on the
point that the market situations to which paragraph 57(a) and (b) of the Regional aid guidelines refer
do not apply.

4.3.2. The Kisilfélagio Investment Agreement
43.2.1. The project

On 17 February 2011, the State signed an investment agreement with [slenska Kisilfélagid on tax
concessions for the construction of a silicon metal production plant in Helguvik in the municipality
of Reykjanesbeer. The plant’s production capacity is 50 000 metric tonnes of metallurgical grade
silicon, and up to 20 000 metric tonnes of Silica dust per year.

43.22. Contract between Islenska Kisilfélagio and the municipality of
Reykjanesbar and the Harbour Fund

The Kisilfélagio Investment Agreement makes the following reference to a contract which was signed
between Islenska Kisilfélagio on the one hand and the municpality of Reykjanesbar and the Harbour
Fund on the other hand in:

‘The Municipality of Reyjanesbar and the Harbour Fund have executed an Agreement with the
Company on Licensing and Charges relating to the Project, including principles on property tax
and land lease.’ (+?).

It is not clear whether this contract is — as a whole or in part — regarded by the Icelandic
authorities as having been entered into on the basis of the scheme. The Authority has not been
provided with a copy or any further details of the contract to which the Kisilfélagid Investment
Agreement refers. Therefore, the Authority is not in a position to assess whether the contract referred
to was entered into within the scope of the scheme.

4323, Link to an earlier investment agreement and the incentive effect

The Kisilfélagio Investment Agreement refers to a previous agreement between the State and the
company. This agreement concerns the same project, and was entered into on 29 May 2009, before
the entry into force of the scheme. Section N of the preamble to the Kisilfélagid Investment
Agreement contains the following:

‘The Investment Agreement, dated 29 May 2009, also contains a commitment to enter into a
complete Investment Agreement, “similar to the Investment agreements the Government has
previously concluded in relation to other large-scale power intensive investment projects in
Iceland”. In this respect the Investment Agreement signed on 29 May 2009 was regarded as “a
preliminary step towards the conclusion of a more comprehensive investment agreement between the
Parties.”

The Authority’s preliminary view is that the agreement entered into on 29 May 2009 constitutes a
special investment agreement, as referred to in the Supplementary Regulation, as described above in
Section 1.3.3 of this Decision.

(*0) Large investment project is an initial investment as defined by the Guidelines with an eligible expenditure above EUR

50 million, see paragraph 49 of those Guidelines.

(*1) Available  at  http:/[www.eftasurv.int/media/state-aid-guidelines/Part-Ill----Criteria-for-an-In-depth-Assessment-of-
Regional-Aid-to-Large-Investment-Projects.pdf

(*?) Referred to in Section G of the preamble to the Kisilfélagid Investment Agreement.


http://www.eftasurv.int/media/state-aid-guidelines/Part-III----Criteria-for-an-In-depth-Assessment-of-Regional-Aid-to-Large-Investment-Projects.pdf
http://www.eftasurv.int/media/state-aid-guidelines/Part-III----Criteria-for-an-In-depth-Assessment-of-Regional-Aid-to-Large-Investment-Projects.pdf

C 23722

Journal officiel de 'Union européenne

15.8.2013

123)

(124)

(125)

(126)

127)

(128)

(129)

(130)

Based on the reasoning set out in Section 4.3.1.1 above regarding an identical provision in the
Becromal Investment Agreement, the Authority has doubts as to whether the necessary incentive
effect criteria have been fulfilled in the Kisilfélagid Investment Agreement. The Authority, however,
notes that it does not at present have information about the status of this project.

4324 The investment costs and aid ceiling

Under the Kisilfélagid Investment Agreement, construction of the silicon metal production plant is
envisaged to take place in two or more steps during a three-year period. The agreement does not
provide for any start or end dates for the construction of this plant, nor for any of the steps required
for such a construction to take place. Moreover, the agreement neither refers to eligible or total
investment costs, nor does it stipulate the aid intensities or fix an aid ceiling.

Based on the reasoning set out in Section 4.3.1.3 above regarding the Becromal Investment
Agreement, the Authority has doubts as to whether the aid can be characterised as investment
aid. Similarily, the Authority has not been provided with any arguments as to whether operating
aid to [slenska Kisilfélagid would be compatible with the EEA Agreement.

4.3.25. Addtional aid in case of amendments of the scheme

The Kisilfélagio Investment Agreement contains the following clause at Article 22.8:

‘In the event amendments are made to Act No 99/2010 which are regarded by the Company, as
providing further incentives than already stipulated in the Act, the Government shall upon request by
the Company amend this Agreement and provide the Company with the new incentives, which shall
enter into force from date of signature of the amended Agreement.’

This provision sets out an unconditional obligation for the State to grant additional aid to the
beneficiary for a project which has already been granted aid under the scheme, should future
amendments to the scheme prove more beneficial for Islenska Kisilfélagio. This obligation is not
linked to new investment. The Authority takes the preliminary view that this provision guarantees the
beneficiary a right to a grant of aid going beyond the initial grant of aid made under the scheme, and
therefore entails an element of aid which falls outside the scope of the scheme.

Moreover, it is the Authority’s preliminary view any aid granted under the clause would be properly
classified as operating aid since it is not linked to an initial investment. The Authority takes the
preliminary view that such a clause is incompatible with the EEA Agreement. In particular, the
measures are not granted in respect of a predefined set of eligible expenditures or costs, as is
stipulated in paragraph 66 of the Regional aid guidelines.

43.2.6. Effectiveness guarantee

Article 7 of the Kisilfélagid Investment Agreement is entitled ‘Government Taxes’. It contains the
following clause at Article 7.9:

‘The concessions, exemptions, derogations and other stipulations of Article 7.1 to 7.6 shall remain in
tull force and effect for 10 years from the day the relevant taxable obligation or charge obligation is
activated by the Company, however never more than 13 years from date of signature of this
Agreement, notwithstanding eventual changes of Act No 90/2003, on Income Tax, Act No
4/1995 on Revenues of Municipalities and Act No 38/2010, on Islandsstofa or any other law or
secondary legislation which might otherwise limit or reduce the effect intended by the provisions of
Article 7.1 to 7.6. The concessions, exemptions, derogations and other stipulations of Article 7.7 to
7.8 shall remain in full force and effect for the Contract Period stipulated in Article 16 of this
Agreement or any other law or secondary legislation which might otherwise limit or reduce the effect
intended by the provisions of Article 7.7 to 7.8." (*3).

It is the Authority’s preliminary view that this clause has a broader application than the scope of the
scheme as approved by Decision No 390/10/COL. As set out above in paragraph 35, guarantee
against future legislation in itself constitutes State aid. While the tax exemptions set out in the
approved scheme are limited to certain, predefined allowable derogations from statutory legislation,
the text cited above appears to refer to a broader application insofar as amendments of provisions of
the legislation referred to, other than those explicitly covered by the scheme, would have the effect as
to ‘otherwise limit or reduce the effect intended’. As set out above, one of the conditions for tax
measures to be classified as investment aid is that it must be possible to quantify the aid (by assessing
the precise volume of the aid granted). Under Article 7.9 of the Kisilfélagid Agreement, it would, in
the Authority’s preliminary view, be impossible to quantify the aid. The clause refers to possible

() Article 7.9 of the Kisilfélagid Investment Agreement.
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alteration of not only the Act on income tax and of the Act on municipal revenues, but also ‘any
other law or secondary legislation’. This wording appears to give the clause a very broad potential
scope. It is the Authority’s preliminary view that such an open guarantee clause would not give
sufficient transparency to enable the benefit to be quantified. In that case it would entail operating
aid, which in the Authority’s preliminary view would be incompatible with the EEA Agreement, for
the same reasons as set out above in paragraphs 114 and 128 above.

4.3.3. The Verne Investment Agreement
433.1. The project and the incentive effect of the aid

The Verne Investment Agreement was signed on 27 September 2011. The project concerns a data
centre complex in the municipality of Reykjanesbar (*4) comprising four individual buildings housing
electrical, mechanical, and IT equipment and additional administrative and electrical support
buildings, serving mostly non-Icelandic international clients with the aim to commence operations
in 2011.

It appears that this agreement relates to the same, or a similar, investment project to a project which
was the subject of the Authority’s Decision No 418/10/COL on 3 November 2010 to open a formal
investigation procedure into an investment agreement between the Icelandic State and Verne (see
Section 1.2.3 of that Decision). Following the Authority’s Decision, the Icelandic authorities withdrew
their notification and the Authority did not further pursue the matter as regards the previous
investment agreement as such further (*).

The Authority observes that no explicit reference is made to any previous investment agreement in
the Verne Investment Agreement. Indeed, in the preamble to the Verne Investment Agreement it is
stated that: ‘In line with Act No 99/2010 the Investment Agreement only relates to new buildout of
data centre space and infrastructure, which has not yet been undertaken.” Nonetheless, the Authority
also notes that the estimated potential level of investment is USD 675 million ‘over and above prior
preparatory investment’, whereas the estimated investment was USD 726 million in the project under
assessment in the Authority’s Decision No 418/10/COL. The Authority accordingly has doubts over
whether these are in fact two different projects. The Verne Investment Agreement refers to Verne
Holdings Ltd. together with its subsidiaries and its investors, amongst other the Wellcome Trust,
Novator, and General Catalyst partners, having been taking the necessary preliminary steps towards
the establishment of the project described above in paragraph 131. The beneficiary in both cases is
the parent company in the Verne Group (*). Both agreements refer to power consumption that
‘could exceed 140 MW’ (*’). The investors are at least partially the same in both cases, the location of
the data centre appears to be the same in both cases (Reykjanesber) and from the limited
information provided on the project itself in the Verne Investment Agreement it appears to be the
same or at least a similar project as the one that was subject to the Authority’s Decision No
418/10/COL. Reference is made to the description of that project under Section 1.2.3 of that
Decision. If the project is the same, the construction of the project, according to the facts as
established in Decision No 418/10/COL, started in early 2008. In light of this information the
Authority’s preliminary view is that it appears that the Verne Investment Agreement concerns a
project on which work had already started at the time of the signature.

On this basis, the Authority has doubts as to whether the Verne Investment Agreement can be
considered to have been entered into within the scope of the scheme. Furthermore, the Authority
refers to the reasoning for its Decision No 418/10/COL on opening the formal investigation
procedure into the previous investment agreement with Verne, see that Decision at Section IL.3.1.
Moreover, on the same reasoning set out above in paragraphs 98 to 102 (regarding the Becromal
Investment Agreement), the Authority has doubts as to whether the aid could be considered
compatible with the EEA Agreement.

433.2. The investment costs and aid ceiling

Reference is made to the discussion under paragraph 107 above, as regards the Direct business
taxation guidelines. In the case of Verne Investment Agreement, the total investment costs, which
appear to be regarded as eligible under the Regional aid guidelines, are fixed to USD 675 million.
However, there is no clear link between the investment and the envisaged aid. Moreover, the
envisaged aid has not been quantified in the Verne Investment Agreement, and no ceiling has
been expressed therein either. These elements run counter to the provisions of the scheme as
approved.

44 The Verne Investment Agreement refers to the date centre complex as ‘initially’ in Reykjanesbzr.

+) See the Authority’s Decision No 261/12/COL at Section LI.

See footnote 16 in this Decision.

47) See footnote 8 in Decision No 418/10/COL and paragraph 5 in the Verne Investment Agreement’s preamble.
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Accordingly, applying the reasoning set out in Section 4.3.1.3 above with regard to the Becromal
Investment Agreement, it is the Authority’s preliminary view that the Verne Investment Agreement
does not comply with the conditions set out in Decision No 390/10/COL, since the agreement does
not demonstrate that the rules on eligible expenses under the Regional aid guidelines are met when
fixing the eligible investment costs. In this respect, there is no explicit obligation to carry out the
second phase of the project, the aid appears not to have been quantified and there is no aid ceiling
expressed in the agreement (which means that the Direct business taxation guidelines have not been
complied with). Similarly, the Authority cannot at this point conclude that operating aid can be
found compatible under the Regional aid guidelines.

4.3.3.3. Additional aid in case of amendments of the scheme

Article 23.7 of the Verne Investment Agreement contains an identical clause as regards the uncon-
ditional right to request increased aid, should the scheme be expanded, as the Kisilfélagid Investment
Agreement, referred to at paragraphs 126 to 128 above. The Authority has the same doubts as
expressed in the cited paragraphs.

4334. Effectiveness guarantee

Article 7.9 contains an identical clause as the Kisilfélagid Investment Agreement, cited above at
paragraph 129. Based on the reasoning set out in paragraph 130, the Authority has doubts as to
whether the effectiveness guarantee can be regarded as compatible with the EEA Agreement.

43.3.5. Large investment project

In the light of the total investment costs referred to in the Verne Investment Agreement, it cannot be
excluded that the project qualifies as a large investment project under Section 4.3 of the Regional aid
guidelines. The Authority has not been provided with information which would exclude the possi-
bility that the individual notification procedure provided for under that section should apply to the
project.

4.3.4. Conclusion regarding aid to Becromal, Kisilfélagio and Verne

On the basis of the above, the Authority has doubts as to whether aid to Becromal, Kisilfélagid and
Verne has been granted within the scope of the scheme. The Authority takes the preliminary view
that the agreements were concluded outside the scope of the approved scheme, and should therefore
be classified as individual aid that should have been notified to the Authority.

Furthermore, the Authority has doubts as to whether the aid to Becromal, Kisilfélagid and Verne was
granted before the work started on the projects, and as to whether that aid was limited to a defined
investment project.

Moreover, the Authority has doubts as to whether a provision entailing an unconditional obligation
for the State to grant additional aid in the case of amendments made to the scheme can be classified
as investment aid, and the Authority has not been provided with reasoning as to the compatibility of
such operating aid. Finally, the Authority has doubts as to the compatibility of the effectiveness
guarantee.

Lastly, it is the preliminary view of the Authority that it cannot be excluded that the aid granted may
be properly subject to the procedure provided for under Section 4.3 of the Regional aid guidelines for
large investment projects, in particular as regards the Becromal and Verne investment agreements.

4.3.5. The Thorsil Investment Agreement

The Thorsil Investment Agreement was signed on 30 December 2010. It concerns a silicon metal
production plant to be built in the municipality of Olfus, with an annual production capacity of
approximately 50 000 metric tonnes. The plant’s start-up is scheduled to take place in October 2014.
The Authority has the following doubts as to whether certain elements of the agreement fulfil the
criteria set out in the scheme:

First, the Thorsil Investment Agreement contains an identical clause to the one set out in the
Becromal Investment Agreement (see Section 4.3.1.4 above), on the possibility of an extension of
the aid period beyond the maximum duration provided for in the scheme. Following the same
reasoning as set out at paragraphs 113 to 114 above, the Authority has doubts as to whether the
agreement falls within the scope of the scheme and whether such a clause is compatible with the EEA
Agreement, as it would be operational aid.

Second, reference is made to the discussion under paragraph 107 above, as regards the Direct
business taxation guidelines. In the case of the Thorsil Investment Agreement, the total investment
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costs are not presented and there is no link between the investment and the envisaged aid, which has
not been quantified in the agreement, as stipulated in the scheme as approved. Moreover, no aid
ceiling has been expressed.

Accordingly, the Authority has doubts as to whether the Thorsil Investment Agreement complies
with the conditions set out in Decision No 390/10/COL, insofar as the agreement does not demon-
strate that the rules on eligible expenses under the Regional aid guidelines have been met when fixing
the eligible investment costs; there is no explicit obligation to carry out the second phase of the
project, the aid appears not to have been quantified and no aid ceiling has been expressed in the
agreement and thus the requirements of the Direct business taxation guidelines have also not been
met. Similarly, the Authority cannot conclude that any operating aid that might be involved can be
found compatible with EEA law under the Regional aid guidelines.

4.3.6. The GMR Investment Agreement

On 7 May 2012, the State entered into an agreement with GMR Endurvinnslan on the granting of
tax exemptions for the construction of a recycling plant at Grundartangi in the municipality of
Hvalfjardarsveit. The agreement states that GMR intends to commence production at the end of
2012 and to have the plant fully operational in 2014. The agreement does not contain any further
description of the project, its scale or the volume of the investment and the Authority is not in
possession of any further details to verify whether the agreement was entered into within the scope
of the scheme in this respect.

The Authority notes that the GMR Investment Agreement contains an identical clause to that found
in the Kisilfélagio Investment Agreement (see paragraphs 126 to 128 above) as regards the estab-
lishment of an unconditional right to request increased aid, should the scheme be expanded. The
Authority has the same doubts regarding the inclusion of this clause in the GMR Investment
Agreement as those which it has expressed in the cited paragraphs.

Furthermore, the total investment costs are not presented in the GMR Investment Agreement. Nor is
there a link between the investment and the envisaged aid, which was not quantified in the
agreement, as is stipulated in the scheme as approved. Nor has an aid ceiling been expressed in
the agreement.

Article 7.9 contains an identical clause as the Kisilfélagid Investment Agreement, cited above at
paragraph 129. Based on the reasoning set out in paragraph 130, the Authority has doubts as to
whether the effectiveness clause can be regarded as compatible with the EEA Agreement.

Based on its reasoning regarding the Becromal Investment Agreements, discussed in Section 4.3.1.3
above, the Authority has doubts as to whether the aid can properly be characterised as investment
aid. Similarily, the Authority has not been provided with any arguments as to whether operating aid
to GMR would be compatible with the EEA Agreement.

Article 22.7 of the GMR Investment Agreement contains an identical clause to that which is set out
in the Kisilfélagido Investment Agreement (see paragraphs 126 to 128 above) as regards the uncon-
ditional right to request increased aid, should the scheme be expanded. The Authority has the same
doubts as expressed in the cited paragraphs.

4.3.7. The Marmeti Investment Agreement

The last agreement entered into on the basis of the scheme is an agreement signed after the initiation
of the present case, dated on 28 January 2013. This agreement was concluded between the State and
Marmeti, a company established in 2012 for the construction and operation of a fish processing
factory in Sandgerdi.

The envisaged start-up of the factory is at the beginning of 2013. Since the Investment Agreement
was only signed in late January 2013, this raises questions as to whether work may in fact have
already started on the project before the signing of the agreement, contrary to the requirements of
the scheme as approved (*8). The Authority therefore has doubts as to whether the agreement was
concluded within the scope of the scheme.

The agreement does not contain any further description of the project, its scale or the volume of the
investment, quantification of the aid, aid ceiling or aid intensities and the Authority is not at this
point in possession of any further details to verify whether the agreement is in compliance with these
conditions of the scheme.

(*%) Article 21 of the Act, see Decision No 390/10/COL at Section 1.2.13.
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The Authority notes that the agreement contains, at Article 20.7, an identical clause as that which is
set out in the Kisilfélagid Investment Agreement (paragraphs 126 to 128 above) as regards the
unconditional right to request increased aid, should the scheme be expanded. The Authority has
the same doubts as expressed in the cited paragraphs.

Based on its line of reasoning regarding the Becromal Investment Agreements, discussed in Section
4.3.1.3. above, the Authority has doubts as to whether the aid can be characterised as investment aid.
Similarily, the Authority has not been provided with any arguments as to whether possible operating
aid to Marmeti would be compatible with the EEA Agreement.

Article 7.9 of the Marmeti Investment Agreement contains an identical clause as the Kisilfélagio
Investment Agreement, cited above at paragraph 129. Based on the reasoning set out in paragraph
130, the Authority has doubts as to whether the effectiveness guarantee can be regarded as
compatible with the EEA Agreement.

4.3.8. Conclusion

As set out above, the Authority has doubts as to whether aid granted under the Becromal Investment
Agreement, the Kisilfélagid Investment Agreement and the Verne Investment Agreement is granted
within the scope of the scheme.

Moreover, the Authority has doubts as to whether the Marmeti Investment Agreement is concluded
within the scope of the scheme, as regards the incentive effect requirement. Further, the Authority has
doubts as to whether certain clauses of the Marmeti Investment Agreement grant aid outside the
approved scheme.

Further, the Authority has doubts as to whether elements of the Thorsil Investment Agreement and
the GMR Investment Agreement provide for aid granted outside the approved scheme.

The Authority thus has doubts as to whether aid granted under all six Investment Agreements can be
considered compatible with the EEA Agreement.

5. Conclusion

Based on the information submitted by the Icelandic authorities, the Authority cannot exclude the
possibility that the aid measures described above constitute State aid within the meaning of
Article 61(1) of the EEA Agreement. The Authority also has doubts as to whether these measures
comply with Article 61(3) of the EEA Agreement, in conjunction with the requirements laid down in
the Authority’s Regional aid guidelines. The Authority, therefore, doubts that the above measures are
compatible with the functioning of the EEA Agreement.

Consequently, and in accordance with Article 4(4) in Part Il of Protocol 3, the Authority is obliged to
open the formal investigation procedure provided for in Article 1(2) in Part I of Protocol 3. The
decision to open a formal investigation procedure is without prejudice to the final decision of the
Authority, which may conclude that the measures in question are compatible with the functioning of
the EEA Agreement.

In light of the foregoing considerations, the Authority, acting under the procedure laid down in
Article 1(2) in Part I of Protocol 3, invites the Icelandic authorities to submit their comments within
one month of the date of receipt of this Decision.

In light of the foregoing considerations, within one month of receipt of this Decision, the Authority
requests the Icelandic authorities to provide all documents, information and data needed for
assessment of the compatibility of the scheme, as amended by Regulation (EU) No 1150/2010,
the notified proposed amendments and the six investment agreements referred to in this Decision.

The Authority requests the Icelandic authorities to forward a copy of this Decision to the potential
recipients of the aid immediately.

The Authority must remind the Icelandic authorities that, according to Article 14 in Part II of
Protocol 3, any incompatible aid unlawfully granted to the beneficiaries will have to be recovered,
unless (exceptionally) this recovery would be contrary to a general principal of EEA law,

HAS ADOPTED THIS DECISION:

Article 1

The formal investigation procedure provided for in Article 1(2) in Part I of Protocol 3 is opened into the
investment incentives scheme, with amendments notified by the Icelandic authorities, and as amended by
Regulation (EU) No 1150/2010, implemented by the Icelandic authorities.
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Article 2

The formal investigation procedure provided for in Article 1(2) in Part I of Protocol 3 is opened into the
following investment agreements entered into by the Icelandic authorities:

1. agreement entered into on 30 December 2010 between the State and Becromal Iceland ehf., Becromal
Properties ehf., Stokkur Energy efh. and Becromal SpA;

2. agreement entered into on 30 December 2010 between the State and Thorsil ehf., Stokkur Energy ehf.
and Timminco Limited;

3. agreement entered into on 17 February 2011 between the State and [slenska Kisilfélagid ehf., Tomahawk
Development 4 Islandi ehf. and GSM Enterprises LLC;

4. agreement entered into on 27 September 2011 between the State and Verne Real Estate II ehf. and Verne
Holdings Ltd;

5. agreement entered into on 7 May 2012 between the State and GMR Endurvinnslan ehf,; and
6. agreement entered into on 28 January 2013 between the State and Marmeti ehf.

Article 3

The Icelandic authorities are invited, pursuant to Article 6(1) in Part II of Protocol 3, to submit their
comments on the opening of the formal investigation procedure within one month from the notification of
this Decision.

Article 4

The Icelandic authorities are requested to provide within one month from notification of this Decision all
documents, information and data needed for assessment of the compatibility of the aid measures.

Article 5

This Decision is addressed to Iceland.

Article 6

Only the English language version of this Decision is authentic.

Done at Brussels, 30 April 2013.

For the EFTA Surveillance Authority

Oda Helen SLETNES Sabine MONAUNI-TOMORDY
President College Member
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